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COFFIN, Senior Circuit Judge. Appel | ant Brian Kvorjak

claims that his former enployer, the Maine Departnent of Labor,
wrongfully failed to accommdate his disability when it refused
to allow himto work at honme after his office closed and his
position was relocated to a distant facility. The district
court granted sunmary judgnent for the defendants on his federal

and state clains,! concluding that he had failed to offer

1 Appellant brought suit wunder the Anmericans with
Disabilities Act ("ADA"), 42 U S.C. 88 12101-12213, the
Rehabilitation Act of 1973, 29 U.S.C. 8 794, and the Mai ne Human
Ri ghts Act ("MHRA"), 5 MR S. A 88 4551-4633. The Suprenme Court
ruled earlier this year that the El eventh Amendnment i nmunizes
states fromclainms for noney damages under Title |I of the ADA.
See Bd. of Trs. of the Univ. of Ala. v. Garrett, 121 S. Ct. 955,
967-68 (2001); Acevedo Lopez v. Police Dep't of Com of P. R,
247 F.3d 26, 28 (lst Cir. 2001). This case renmins viable under
both the MHRA and the Rehabilitation Act, however, and the
st andards applicable to each of the three statutes have been
viewed as essentially the sane. See Oiveras-Sifre v. P.R
Dep't of Health, 214 F.3d 23, 25 n.2 (Ist Cir. 2000); FEeliciano
v. State of Rhode Island, 160 F.3d 780, 788-89 (Ist Cir. 1998);
Soileau v. GQuilford of Maine, Inc., 928 F. Supp. 37, 45 (D. Me.
1996), aff'd, 105 F.3d 12, 14 (lst Cir. 1997). Thus, while we
explicitly refer to the ADA because it has been the primry
focus in the litigation to this point, and because of the
applicability of its acconpanying body of recent case |aw, our
di scussion here in fact applies solely to the Rehabilitation Act
and MHRA cl ai ns.

Simlarly for the sake of sinplicity, we generally refer to
def endants collectively as "the State,"” although in addition to
the State itself, appellant sued the Maine Departnment of Labor,
and the departnment's conmm ssioner, Valerie Landry.
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evidence sufficient to denonstrate that he could acconplish

"essential" aspects of his job at hone. See 42 U S.C. 8§
12111(8). After a close review of the record and casel aw, we
affirm

| . Factual Backaground?

Appellant is partially paralyzed as a result of spina
bifida, a condition he has had since birth. The condition
l[imts his ability to wal k, causes problems with his bowels and
bl adder, and at tines triggers pain when he sits, stands or lies
down. Despite these difficulties, appellant successfully worked
for various state agencies in Maine for twenty-two years, the
| ast seven and one-half as a clains adjudicator for the
Departnent of Labor's Division of Unenploynent Field Services
(the "Division"). In that nost recent position, he was assigned
to an office in Rockland, Maine, a ten-mnute commute from his
home.

In the m d-1990s, the Division decided to cut expenses by
closing fifteen field offices, including the Rockland office,

and shifting services to three call centers in other parts of

2 Portions of this background are drawn al nost verbati mfrom
the well stated "Facts" section of the magistrate judge's
opi ni on.
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the state. To assist with the transfer, the Division sent out
two surveys asking enployees if they would consider relocating
to a call center. 1In both surveys, appellant indicated that he
woul d be able to work in a call center and |isted Bangor as his
primary choi ce.

Before the transfer in 1997, however, appellant drove the
ni nety-m nute conmute fromhis home to Bangor on two consecutive
days. The lengthy drive resulted in substantial pain.
Real i zi ng that he could not conmmute three hours every day, he
applied for a disability pension and asked that he be permtted
to use his accunulated sick tinme until his pension request was
processed. The State denied his request to use sick tinme, and
appel l ant contacted the Disability Rights Center (the "Center").

After consultation with the Center, appellant in May 1997
requested the accommodati on of working at hone on a full-tine,
per manent basis.® He supplenented his request with aletter from
hi s physician stating that the comute to Bangor every day woul d
have a detrinmental inpact on his health. The doctor al so stated
that "any effort that can be made to allow himto work locally

woul d be highly appropriate and nedically indicated."

3 Appellant initially wote to the Departnment of Labor that,
in addition to working at honme, he was "willing to consider any
reasonabl e accommodati ons which will result in nmy continued
enpl oynment, " but the record reflects that he | ater rejected any
option other than at-home work. See infra note 9.
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The Di vision rejected appellant's request, stating that the
Departnment of Labor had checked with the New Engl and Busi ness
and Technical Assistance Center and the Equal Enploynent
Opportunity Comm ssion and had "concl uded that commuting to the
job is not a covered activity under [the] ADA." It noted that
it had received other requests from Division enployees to work
at home because of the office consolidation, and had denied all
of them The State, however, did offer to pay relocation costs
i f appellant noved closer to a call center, a benefit provided
to all re-assigned enployees, and also offered to pay for
t enporary housing.4 Appellant declined to nove, and he was laid
of f on June 18, 1997. That sane day, Kathleen Dunford, director
of the OFfice of Human Resources for the Department, offered in
a tel ephone conversation to assist himin finding another | ocal
j ob.

In October 1997, the State notified appellant of a job
opening in Bangor for a clains adjudicator —the same position
he had | eft four nonths earlier. Appellant expressed interest,

but again requested the accommodati on of working at home. The

4 The State also was prepared to help arrange for support
services during appellant's relocation, although it is not clear
that this offer was communicated to him In his deposition, he
sai d he was unaware of an offer for relocati on assi stance beyond
t hat received by other enployees. The offer for tenporary
housi ng, however, was explicitly noted in a menorandum to an
i nvestigator for the Maine Human Ri ghts Comm ssion ("MHRC').
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request again was denied. Appel  ant subsequently filed
conplaints with the MHRC chal |l enging both the original |ayoff
and the later failure to re-hire him The State continued to
mai ntain that it had no obligation to aneliorate appellant's
commuting difficulties; in its view, he was no different from
non-di sabl ed enpl oyees who sought the sanme accommodati on of
wor ki ng at home because of the inconveni ence of rel ocating. See

5 MR S.A 8§ 4573-A ("This subchapter does not prohibit an

enpl oyer from discharging . . . an individual with physical or
mental disability . . . if the individual, because of the
physi cal or nental disability, is unable to . . . be at, remnin

at or goto or fromthe place where the duties of enploynent are
to be performed."). The WMHRC investigator, however, w thout
determ ning whether appellant could perform the essential
functions of the job at home (relying on a supervisor's
statenent that the job could be restructured if the |aw
required), found reasonable grounds to believe that appell ant
had been subjected to unlawful disability discrimnation.

Appel lant filed his lawsuit in June 1999, asserting that the
State's rejection of his request to work at honme violated
federal and state disability |aws. In a notion for summary
judgnment, the State argued that it was not obliged to

accommodat e appel |l ant because his request to work at hone
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stemmed not fromhis disability but froma personal preference
agai nst nmoving, and it enphasi zed that appellant could not in
any event perform the essential functions of the clains
adj udi cator position at honme. The district court accepted the
magi strate judge's recommendation that summary judgnent be
granted for defendants, and this appeal foll owed. W reviewthe
district court's decision de novo, assessing the facts in the
i ght nost favorable to appell ant, the nonnoving party. Reed v.

LePage Bakeries, Inc., 244 F.3d 254, 257 (Ist Cir. 2001).

1. The Interactive Process

Before delving into the substance of the acconmmodation
i ssue, we address appellant's contention that the State viol at ed
the ADA by failing to utilize an informal, interactive process
to make an individualized assessnent of his needs and abilities.
The statute's inplenenting regulations state that it "may" be
necessary for an enployer to initiate a dialogue wth an
enpl oyee in order to determ ne an appropriate accommpdati on.
See 29 C.F.R 8§ 1630.2(0)(3). Courts have construed the
regulation as inmposing various |evels of obligation. See

Barnett v. United States, 228 F.3d 1105, 1111-14 (9th Cir. 2000)

(en banc) (citing cases), petition for cert. granted in part sub

nom US Airways v. Barnett, 69 U S.L.W 3665 (U. S. Apr. 16, 2001)




(No. 00-1250).° Even in the nost rigorous version, however, such
as the Ninth Circuit's "mandatory obligation” in all cases, see

Hunphrey v. Mem Hosps. Ass'n, 239 F.3d 1128, 1137 (9th Cir.

2001), petition for cert. filed, 69 U S.L.W 3792 (U. S. June 13,

2001) (No. 00-1860), liability nonethel ess depends on a finding
that, had a good faith interactive process occurred, the parties
could have found a reasonable accommdati on that would enable
the disabled person to performthe job's essential functions,

see Hunphrey, 239 F.3d at 1139; Barnett, 228 F.3d at 1115-16.

This court has not taken so categorical a stand on the
interactive process, preferring instead to resolve the issue on

a case-by-case basis. See Phelps v. Optima Health, Inc., 251

F.3d 21, 27 (lst Cir. 2001); Ward v. Mss. Health Research

Inst., Inc., 209 F.3d 29, 33 n.4 (Ist Cir. 2000); Jacques V.

Clean-Up Group, Inc., 96 F.3d 506, 515 (Ist Cir. 1996).

Al t hough we have noted that there may be situations in which
failure to engage in the process "would constitute a failure to

provi de reasonabl e accommodati on that amounts to a viol ation of

the ADA," Jacques, 96 F.3d at 515; see also Garcia-Ayala v.

Lederle Parenterals, lInc., 212 F.3d 638, 648 n.12 (Ist Cir.

5> The Court granted certiorari to consider whether the ADA
requires an enployer to disregard its seniority system in
reassigning a disabled enployee who is seeking a reasonable
accommodat i on.
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2000) (reversing summary judgnent for enployer and granting
judgnment for enployee where conmpany had "sinply rejected the
request for the accommdation without further discussion," but
not deciding the interactive process issue), we also consider

such an om ssion "of no monment" if the record forecloses a
finding that the plaintiff could performthe duties of the job,

with or w thout reasonable acconmmpdati on, see Soto-Ocasio V.

Fed. Exp. Corp., 150 F.3d 14, 19 (Ilst Cir. 1998).

This being the status of the |law, appellant has failed to
denonstrate an actionable failure to engage in interactive
conmuni cati on. As we explain in the follow ng section, the
record cannot support a finding that he is able to performthe
essential functions of the clains adjudicator position at his
home. In addition, we do not view the circunstances here to
constitute the extreme failure to engage i n nmeani ngful dial ogue
t hat appellant attenpts to depict. When appellant asked to work
at home because of the new commuting di stance, the State had no
reason to suspect that his disability al so posed issues rel ated
to office work. He had been perform ng the clains adjudicator
position at the Rockland office with little or no accommpdati on

for nore than seven years, ® and, i ndeed, the doctor who subm tted

6  Appel | ant stated that he never requested any
accommodation, while the State maintains that it allowed himto
take nore than the standard nunmber of breaks during the day.
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a letter of support for his request saw "[no] problem w th him
engaging in the type of activities he has been doing . . . ."7
In a setting of institutional change, with requests to work
at honme from ot her enpl oyees al so seeking to avoid the comute,
and after inquiry into statutory requirenents,® the State's
decision to reject an accommodati on based on appellant's commute
does not denonstrate a disregard for its obligations under the
ADA. It is unsurprising that state officials would out-of-hand
rej ect such an accommdation if it were not required by the ADA,
out of a legitimte concern that allowng him such an
arrangenent would set a precedent for other enployees.

Moreover, the State did communicate with appel |l ant, making
efforts to accommodate his disability with offers to help him
both rel ocate and search for a newjob in the Rockland area. 1In
addition, after the VHRC s adverse finding in December 1998, the
Departnment of Labor offered hima job in an office in Rockland.

By that tinme, however, appellant felt he could no | onger work in

” Another of appellant's doctors, Stephan Banberger,
testified in his deposition in November 1999 that there was no
medi cal reason why he could not nove to Bangor

8 W& do not address here whether the advice given to the
State — that the ADA does not cover commuting issues — was
correct.
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an office,?reflecting a shift in his focus fromthe single issue
of his inability to commute to the additional problens presented
by office work. The State, however, also had gone beyond the
i ssue of the commute to assert that the essential functions of
appellant's job could not be perforned at his hone.

This is not to say that the State's behavior was ideal. A
face-to-face discussion mght have allowed a nore conplete
under st andi ng of the needs and issues on both sides and avoi ded
appel lant's understandable sense of frustration and il
treat ment. 10 Appel l ant, too, however, must bear sone
responsibility for inadequate comunicati on. Hi s counsel at
oral argunment made clear that his exceptional job performance

for at |least a portion of his tenure as a cl ai ns adj udi cat or was

® In his deposition, he stated that he learned from a
medi cal consultation that continued full-time office work would
accelerate his physical deterioration. It was at that time, he
said, "when | made the firmdeterm nation that I would not work
again unless it was in the hone." Dr. Stephan Banberger
testified in deposition that a ten-m nute commute — as appel | ant
had had in Rockland - would not significantly affect the
| ongevity of his working life, but that working in an office
woul d pose difficulties because of his pain and incontinence.

10 For exanpl e, the State raised concerns about
confidentiality and expense related to at-home work, but did not
fully explore them with appellant or his counsel. Simlarly,

the State internally concluded before rejecting appellant's
request to work at home that the essential functions of a clains
adj udi cator could not be performed at home, but it did not
address that issue in its communications with appellant or his
counsel until nuch | ater.
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not without significant physical sacrifices. Yet, so far as the
record shows, the State had no reason to know of the
extraordi nary neasures he had been taking to mnimze the
difficulties of working at the Rockland office. See Reed, 244
F.3d at 261 (enployee's request for accommodation nust be
"‘sufficiently direct and specific'" to provide enployer wth
notice of disability-based need); EECC I nterpretive Gui dance, 29
C.F.R Pt. 1630, app. at 8§ 1630.9 ("In general, . . . it is the
responsibility of the individual with a disability to informthe
enpl oyer that an accommdation is needed.").!* Had the State
under st ood at the outset that appellant's need for accommpdati on
was not, in fact, limted to comuting, there is no reason to
doubt that the interaction would have progressed differently.

In sum the circunstances here do not show an egregious
failure to engage in the interactive process. W now turn to
consi der whether the lawrequired the State to provi de appel | ant
t he accommodati on of working at home.

I1l. Essential Functions and Reasonabl e Accommpbdati on

To obtain relief under the ADA, a plaintiff nust denonstrate

t hat :

11 We recognize that at |east sone of appellant's silence
stemmed from a desire to retain a |level of privacy concerning
his physical difficulties. An enployer, however, cannot be hel d
responsi ble for knowi ng information about a disability that an
enpl oyee deliberately chooses to w thhol d.
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(1) he was disabled within the nmeani ng of the Act; (2)
he was a qualified individual, i.e. able to perform
the essential functions of the position with or
wi t hout reasonable accommodation; and (3) he was
di scharged because of his disability.

Ward, 209 F.3d at 33. The State concedes that appellant neets

the statutory definition of disability. The dispute centers on
the second inquiry, whether he was a qualified individual under
t he ADA. 12 The particular question we face here is whether
appel l ant can "performthe essential functions of the position"
if given the accommodati on he seeks, working at hone. The
district court concluded as a matter of |aw that he could not,
based on the State's evidence that several inportant functions
performed by clains adjudicators could not be acconplished in
appellant's hone. Appel lant contends that the State both
under esti mat es what reasonably can be done in a home setting and
i nproperly characterizes as "essential" certain functions that
require an office setting.

We recently have confirnmed that the plaintiff bears the
burden of proposing an accommodation that would enable himto
perform his job effectively and is, at |east on the face of
t hi ngs, reasonabl e. Phel ps, 251 F.3d at 26; Reed, 244 F.3d at

258. This necessarily entails a showi ng that the accommdati on

12 Because we conclude that appellant fails to establish
that he is a qualified individual, we, like the district court,
do not reach the third element of the prim facie case.
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"woul d effectively enable [hin] to perform[his] job," Reed, 244
F.3d at 259. As a starting point, therefore, appellant nust
of fer evidence that he can performthe essential functions of a
claims adjudicator at hone. This turns out to be both the
begi nni ng and the end of our anal ysis.

An "essential function"” is a fundanmental job duty of the
position at issue. See Ward, 209 F.3d at 34; 29 CF.R 8§
1630.2(n)(1). The term does not include "marginal" tasks, but

may enconpass "individual or idiosyncratic characteristics" of

the job, Ward, 209 F.3d at 34 (quoting Laurin v. Providence
Hosp., 150 F.3d 52, 56-57, 59 n.6 (lst Cir. 1998)). In the
absence of evidence of discrimnatory aninmus, courts generally
gi ve "substantial weight" to the enployer's judgnent as to what

functions are essential. ld.; see also 42 U S.C. 8§ 12111(8).

Ot her evidence also is relevant, including: "witten job
descriptions, consequences of not requiring the function, work
experi ence of past incunmbents, and work experience of current
i ncunbents. " Ward, 209 F.3d at 34 (citing 29 C.F.R 8
1630.2(n)(3)).

The record contains both a "Task Statement" for the clains
adj udi cat or position at a processing center and a |list |abeled
"Essential Functions of a Clains Adjudicator,” the latter of

which is simply a shortened version of the former. The task
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statenment contains nine itens, and six of themare identified as
essential functions in the other docunment. The first three
"essential" tasks generally describe the job of adjudicating
claims - what we shall call the "adjudicator function"!®* —and
the other three involve the provision of information and
gui dance to a variety of individuals both inside and outside the

Di vision — in our shorthand, the "advisor function."?

13 These three tasks are:

1. Interview claimnts, enployers, and w tnesses by
tel ephone to obtain relevant facts in order to
determne a claimant's eligibility for conpensation
and whi ch enpl oyer account, if any, is to be charged.

2. Wites clear and concise decisions in order to
enable interested parties to determ ne the basis for
unenpl oyment conpensation benefits determ nation and
whi ch enpl oyer account, if any, will be charged.

3. Enters decisions and related data into p.c. in
order to produce a witten record of the decision.

14 These three duties are:

4. Explains laws, regulations, comm ssion rules,
precedents, and depart ment policies regardi ng
eligibility, di squalifications and appeal s to
claimnts, enployers, and the general public in order
to provide information on the program

5. Discusses disposition of the claimw th claimnts,
enpl oyers, and/or their authorized representatives in
order to provide information on the basis for the
determ nation and on the process of initiation of an
appeal .

6. Assists clainms specialists and enpl oyment security
aides in functions of their respective classifications
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Appel | ant focuses on the adjudi cator function and nai nt ai ns
that there is at | east a factual dispute as to whether it can be
performed by him at his hone. He pl ausibly contends that he
coul d conduct interviews by tel ephone at hone, wite decisions,
and enter all necessary data into a personal conputer. Although
the State has raised concerns about the confidentiality of
records that m ght be needed i n the deci sion-maki ng process, its
counsel acknow edged at oral argunent that that concern perhaps
could be met if it were the only obstacle. |Indeed, it appears
t hat ot her Departnment of Labor decision-makers routinely work at
home with confidential docunents, albeit not on a full tinme
basi s. Moreover, there is no evidence that the benefits
deci si ons nmust be made on extrenely tight deadlines, and gai ning
access to records kept at the office or within the Division's

secure conmputer system would thus seemlogistically feasible.?

which relates [sic] to adjudication activities.

15 On the other hand, the State maintains that such research
would be difficult for an at-hone enployee to manage w thout
i nposi ng an undue burden on enpl oyees at the office because it
requi res physical access to paper files, as well as access to
t he unenpl oynent insurance database. An at-home enpl oyee thus
would have to rely on others to find, copy, and nmail needed
docunent s. As of Decenber 1999, the Division's call centers
wer e supported by only two clerical staff people. Laura Boyett,
director of the Division, reported in an affidavit that both
i ndividuals are "fully occupied with their present duties and do
not have time to take on additional duties.” See 42 U S.C. 8§
12112(b) (5)(A) (an enployer need not provide an acconmodati on
t hat woul d i npose "an undue hardship").
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Al t hough adjudicating clains may be the core function of
appellant's former position — hence its "clains adjudicator”
title —the advisor function loons large in both the witten
task statenment and the testinonial evidence presented by the
State. In a lengthy affidavit, Boyett described the transition
of the Division's services from decentralized field offices,
such as the one in which appellant worked in Rockland, to the
"cal l center nodel,” which consolidated the Division's
operations in three offices serving a statewide clientele. In
the call center system unenploynent clains are submtted via
t el ephone and routed automatically to one of the three centers
in a manner intended to equalize workloads anong the | ocations.

Cl ai ms adjudicators are "the nobst senior, non-supervisory
technical resource"” at the call <centers, and one function
resulting from that experienced status is to serve as
"Adj udi cator of the Day" approximtely once a week. Boyet t
expl ained the role as follows:

Adj udi cators of the Day are the primry people

responsi bl e for t roubl e- shooti ng and probl em
resolution for that day. Their names are posted in
visible locations within the call centers so that

claims staff know who to go to with questions and
pr obl ens. They remain accessible so that they can
help other enployees at the other enployees’

wor kstations if needed. For exampl e, cl ai nms

adj udicators mght help another enployee conduct
research on the conmputer database, plug into an
enpl oyee's tel ephone to assist with a tel ephone call,
or take a portion of a call at their own workstation
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to resolve a problembefore transferring the call back
to the other enployee or termnating the call.

Boyett further stated that, since the change to call centers,
clainms adjudicators have nopre often served as a technical
resource for other enployees because the number of supervisors
was reduced from seventeen to six statew de, making them | ess
avail able for individual questions. Al t hough some of this
assi stance coul d be provided by phone, "it is primarily provided
in person because it usually requires jointly reviewing witten
materials, including forms, docunents, |aw sections, primary
conm ssion cases and claim cards.” Cl ai nrs adjudi cators al so
participate in the technical training of clains staff at the
call centers.16

I n essence, Boyett's affidavit depicts clains adjudicators
as key players on a team whose function is to provide
information and assistance to the public in utilizing the
unenpl oyment insurance system The system often relies on on-
t he-spot coll aborative efforts anong the call center's various

enpl oyees, and clains adjudicators are particularly vital

6 Boyett stated that "[t]he call ~center environnent
provides an ability to offer staff training nore frequently
because each center has the capability of covering for another
center while training is taking place. Staff training is now
given high priority because one of the goals of the call center
transition is to inmprove consistency in procedures and
application of |aw throughout the state.™
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partici pants because of their high level of technical skill.
See 29 C.F.R & 1630.2(n)(2)(ii) (a job function my be
consi dered essential "because of the |imted number of enpl oyees
avai | abl e ambng whomt he performance of that job function can be
distributed"). The State's position is that, by definition, the
advi sor function includes training and joint problemsolving
that could not be acconplished effectively by a clains
adj udi cator based outside of the call center. See EEOC
Enf orcenent  Cui dance: Reasonable Accommpdation and Undue
Hardship Under the Anericans with Disabilities Act, 1999 W
33103142, at *34 n.93 (March 1, 1999) ("Courts that have
rej ected working at honme as a reasonabl e accommodati on focus on
evi dence that personal contact, interaction, and coordination
are needed for a specific position.") (citing cases).?

In response to the State's evidence that the advisor

function is an "essential" part of a clains adjudicator's job,

7 We have focused on the clains adjudicator's duties as
advi sor to other call center staff because that role, by itself,
denonstrates that the position cannot be perfornmed at hone.
Ot her aspects of the advisor function — specifically, providing
expl anati ons and information to the public and to those using
t he unenpl oyment conpensati on system — m ght be feasible in a
home if the technol ogy cost were not prohibitive. There is nmuch
di scussion in the record about the possibility of connecting
appellant's home phone to the Division's call center, but we
need not explore that issue because of our conclusion that the
record ot herwi se unequi vocally proves that a clains adjudi cator
must work at the center to perform essential aspects of the
advi sor function.
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appel l ant offers no specific facts showing that this role either
is not essential or could be performed by him at hone. He
enphasi zes a statenent made by Gail Thayer, director of the
Bureau of Unenploynment Conpensation (which includes the
Division), that "if the law requires it, the [State] could
restructure M. Kvorjak's job to enable himto work at hone."
Thayer did not state, however, that the resulting position would
include all of a clains adjudicator's essential functions, and,
i ndeed, she testified at her deposition that she did not, in
fact, envision that such a restructuring would retain all of the
i nportant el ements of appellant's job. The | aw does not require
an enployer to "accommodate a disability by foregoing an
essential function of the position or by reallocating essenti al
functions to nmake ot her workers' jobs nore onerous."” Feliciano,

160 F.3d at 785; see also Phel ps, 251 F.3d at 26; Laurin, 150

F.3d at 56, 60.

Appel | ant' s ot her contentions regardingthe State's evi dence
are no nore forceful. He conpl ains that numerous functions
listed as essential in the State's summry judgnment materials
were both new to the case and peripheral to the clains
adj udicator's job, and their legitimcy nust be resolved by a
factfinder. The sinple response to the tardiness claimis that

t he advi sor role derives directly fromthe list of duties in the
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Task Statenment, !® which was used as an exhibit before the MHRC
Al t hough the Boyett affidavit spells out in detail for the first
time the many ways in which a clainms adjudicator is expected to
performthe advisor function, the possibility that a particul ar
advi sory task i s uni nportant or reasonably coul d be performed at
an individual's home does not undermne the State's position
t hat t he cl ai nms adj udi cator's in-office rol e as
educator/trainer/advisor is essential.

Appel |l ant offers no evidence suggesting that, despite the
witten task statenment and the departnental expectations
outlined in the Boyett affidavit, the advisor function in
actuality conprises an insignificant portion of a clains
adj udi cator's job. Hi's own know edge of the positionis limted
to his experience working in a field office and thus provides an
insufficient basis to rebut Boyett's assertion that the advisor

function becanme nore inportant after the consolidation of

8 |tem 6 on the list of essential functions, see note 14
supra, refers to the assistance provided by clains adjudicators
to other clains staff nembers. This item enbraces nobst of the
supervi sory and educational tasks that Boyett attributed to
cl ai ms adj udi cators.
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services in call centers.?!® Appellant could have, but did not,
depose current clains adjudicators about their duties.

Finally, appellant tries to make much of the fact that two
Department of Labor enpl oyees have been permtted to work at
honme. The evidence shows significantly distinguishable
circunstances: (1) the enpl oyees, who both experienced allergic-
type reactions to substances in their office building, are being
permtted to work at hone only until the Departnment is able to
construct a "clean roont at the workplace; and (2) neither is a
claims adjudicator —one's job is to organize files and the
other is a tax specialist whose primary duty is to call
enpl oyers who owe unenpl oynent taxes. The fact that these
enpl oyees work at home I|lends no support to appellant's
contention that he could perform the essential functions of a
cl ai ms adj udi cator at hone.

| V. Concl usi on

The record denonstrates w thout meani ngful dispute that the
essential functions of a clains adjudicator cannot be perforned
at an individual enployee's home. W therefore affirmthe grant

of summary judgnment for defendants.

¥ 1n his answers to defendants' interrogatories, appellant
acknow edged that even at the field office he would "cover for
ot her workers by performng the duties of a receptionist and
covered for my boss and others, etc."”
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Affirned.

Di ssent foll ows.
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Schwar zer, Senior District Judge, dissenting:

| respectfully dissent. The problemwith this case is
that the State had made up its mnd to reject Kvorjak’s request
to work at hone wi thout even considering whether a reasonable
accommodati on could be worked out. Thus, in responding to his
initial request, the State rejected it on the ground that
“commuting to the job is not a covered activity under ADA.”
It did not consider any of Kvorjak’s medical informtion
(nor did it request any), and it did not conduct a cost
assessnent of his working fromhone. Instead, the State advised
Kvorjak’s counsel that it was not interested in having hi mwork
at hone, and it is clear fromthe record that no acconmodati on
was ever considered. Until the commencenent of the litigation,
the State adhered to this initial position. It was only when
the State filed its nmotion for summary judgnent that it
presented, by way of the affidavit of Laura Boyett, a |litany of
reasons why Kvorjak would not be able to performthe essenti al
functions of his job at home. This court has said that “[a]n
enpl oyee’s request for a reasonable accommdation requires a
great deal of communication between the enpl oyee and enpl oyer
both parties bear responsibility for determ ning what

accommodation is necessary.” Criado v. IBMCorp., 145 F. 3d 437,

444 (1st Cir. 1998) (quoting Bulteneyer v. Fort Wayne Cmy.
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Sch., 100 F.3d 1281, 1285 (7th Cir. 1996)): see also Garcia-

Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 648 n. 12 (1st

Cir. 2000). Here there was essentially none.

This is not a case in which the omssion of such

communi cati on can be said to be of no noment. Cf. Soto-Casio v.

Fed. Express Corp., 150 F.3d 14, 19 (1st Cir. 1998). The State

does have a duty to “mak[e] reasonable accommodati ons

unless [it] can denpbnstrate that the accommdati on woul d i npose
an undue hardship on the operation of [its] business.” 42
US C § 12112(b)(5)(A). Kvorjak’ s supervisor’s testinony on
deposition, that iif the law required his job <could be
restructured to enable himto work at hone and confidentiality
concerns and connections with the call center coul d be resol ved,
raises a triable issue. Mreover, the State’'s adamant refusal
fromthe outset to consider and di scuss accommodati on raises a
triable issue as to whether it conplied with its obligation

under the ADA. What the State did here is precisely what the

enmpl oyer did in Garcia-Ayala: “It sinply rejected the request
for the accommpdati on without further discussion and it did so
wi t hout pointing to any facts nmking the accommodati on har nf ul

to its business needs.” Garci a- Ayala, 212 F.3d at 648 n.12.

This “may well be [a] situation[] in which the enployer’s
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failure to engage in an informal interactive process would
constitute a failure to provide reasonable accommodati on that

ampbunts to a violation of the ADA.” Jacques v. Clean-Up G oup.

Inc., 96 F.3d 506, 515 (1st Cir. 1996).1

| would reverse and remand for trial

11 note parenthetically that the request to work at hone
cannot be regarded as outl andish. See Langon v. Dep't of Health
and Human Servs., 959 F.2d 1053, 1060 (D.C. Cir. 1992) (hol ding
t hat agency nust consider accommodating a conputer programrer
with multiple sclerosis by allowng her to work at honme); see
also Carr v. Reno, 23 F.3d 525, 530 (D.C. Cir. 1994).
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